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ACCOUNTING METHODS 


Bank Deposits and Cash Expenditures Method—Gambling In- 
come—Burden of Proof.—Commissioner’s use of bank deposits and 
cash expenditures method of reconsiructing income in determining 
deficiencies was valid, and Commissioner proved unreported income, at 
least in amounts determined in statutory notices, since petitioners 
offered no documentary support for their claimed nontaxable sources 
and Commissioner established gambling as likely source of unreported 
income. Nicholas v. Commissioner 

Contested Liability—Certified Check Returned—Taxable Year for 
Deduction.— Where cash basis petitioner contested amount of sewer 
service charges imposed by town and county governmental units on his 
trailer court business and on Dec. 28, 1972, sent certified checks in 
amount of charges he admitted owing which town and county returned 
to him in early 1973 under policy of not accepting payments of less than 
amount billed, Court determined petitioner failed to satisfy require- 
ments of sec. 461(f) and was not entitled to deduct amount of checks in 
1972, since under subsec. (2) there was no completed transfer of money 
or property in satisfaction of sewer charges, and under subsec. (4) his 
failure to pay charges would result in denial of deduction apart from 
contest of amount of liability. Weber v. Commissioner 


ACCUMULATION OF SURPLUS 
See DISTRIBUTIONS. 


ADDITIONS TO TAX 


Failure to File—Income Tax Returns—Reasonable Cause.— Where 
no record of filing 1971 corporate income tax return existed, request for 
extension of time to file return was rece‘ved in 1972, incomplete 
unsigned returns were received in 1974, and corporate president gave 
conflicting testimony as to filing of tax returns, Court determined 
petitioner corporation failed to timely file 1971 corporate income tax 
return and absent any indication that its failure to do so was due to 
reasonable cause and not to willful neglect, was liable for addition to 
tax under sec. 6651(a). Magill v. Commissioner 
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ADDITIONS TO TAX W—continued 

Fraud—Failure to Report Gambling Income—Lack of Records.— 
Where petitioner failed to report income from gambling, Court 
determined on facts that part of deficiencies was due to fraud, since 
inter alia petitioner submitted no records of gambling wins and losses, 
he had exchanged large numbers of small bills for $100 bills, and 
financial statements he submitted to obtain credit controverted his 
testimony of cash hoard. Nicholas v. Commissioner ...............+.0+0+ 

Negligence—Omission of Discharge of Indebtedness and Salary— 
Burden of Proof.—Where petitioners failed to report $87,871 in 
discharge of indebtedness, which Court determined was taxable income 
in 1971, and $21,000 salary payments in 1972, Court determined 
petitioners were negligent within meaning of sec. 6653(a) for 1971 and 
1972, since on evidence omissions of income were due to petitioners’ 
failure to furnish accountants with pertinent data rather than good 
faith reliance on advice of competent tax expert, so that additions to 
tax were properly imposed. Magill v. Commissioner ................0.0++ 


ALIMONY 


Monthly Payments and Car Payments Under Divorce Decree—State 
Law—Alimony or Property Settlement.—Where final divorce decree 
dated Dec. 18, 1970, required petitioner to pay alimony in lump sum of 
$60,000 payable in 120 monthly installments of not less than $500 each, 
commencing on Jan. 15, 1971, and to deliver title to automobile after 
settlement of lease, and chancellor’s opinion modifying original divorce 
decree interpreted Mississippi law as allowing for 30-day period 
following payment date, Court determined $500 monthly payments 
were deductible under sec. 215, since payment period exceeded 10-year 
period required by sec. 71(c)(2), and monthly lease payments which 
petitioner chose to complete were in nature of nondeductible property 
settlement. Tracy v. COMMISSIONED ............c0ccecesccseccccescccsesceeees 

Variable Child Support Payments—Retroactive Modification of 
Earlier Divorce Decree—State Law.—Where original divorce decree 
provided for alimony, fixed child support, and variable child support 
based on increase in H’s earnings, Court determined under New 
Hampshire law that State court consent decree modifying retroactively 
terms of divorce decree, under circumstances, was ineffective for 
Federal income tax purposes to recharacterize as alimony previous 
variable child support payments. Gordon v. Commissioner .............. 


AMORTIZATION 


Sewer Tap Fee—Use as Intangible Asset—Useful Life.— Where 
petitioner’s businesses were required to hook up to new city sewage 
system and pay city one-time “tap fee” to cover part of system’s capital 
costs, Court determined that intangible asset (use of city sewer system) 
purchased had useful life coextensive with life of sewer system, and 
absent proof as to what that life was, under Rev. Proc. 72-10 was 
amortizable over period of 50 years. Noble v. Commissioner ............. 
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BASIS 
See also other titles. 


Appreciated Real Property Received for Annuity—Allocation of 
Aggregate Value.— Where corporation received two pieces of appreci- 
ated real property in exchange for annuity, value of which was 
determined herein, Court allocated aggregate basis, which was same as 
value of annuity, between two properties considering lands’ minimal 
value and useful life of improvements thereon. 212 Corp. v. Commis- 
GOIIEE Bik paces venkte res a sicy camadeha pant aks ev dnass te dad Maarecasa ast hua caaieag nes 

Condemned Property—Apportionment of Cost Basis— Allocation of 
Condemnation and Rezoning Expenditures.— Where part of petition- 
er’s property was condemned and petitioner received jury award of 
$10,000 per acre and $18,000 severance damages, Court determined, 
contrary to petitioner’s contention that retained property’s basis would 
be lower than basis of condemned property reflecting severance 
damages and loss of frontage, that apportionment of cost basis was to 
be made as of acquisition date and such basis was to be increased by 
allocable portions of legal fees and appraisal fees, with portion 
attributable to condemnation award added to basis of land taken, and 
that attributable to severance damages, along with amounts expended 
in connection with rezoning retained property, added to basis of 
retained property. Soelling v. Commissioner ...........0.+cscseeeeeeesevees 

Corporate Assets—Acquired in Liquidation of Subsidiary—Sec. 
334(b)(2) Objective Tests.—Where petitioner banking corporation 
acquired 100% of stock of S corporation, which petitioner constructively 
owned under attribution rules of sec. 318(a), for sole purpose of 
liquidating S to obtain its assets, Court determined (1) petitioner did 
not “purchase” § stock within meaning of sec. 334(b)(3) and was 
therefore not entitled to stepped-up basis under sec. 334(b)(2) in assets 
received upon liquidation; and (2) on facts, basis of assets received by 
petitioners was determined under sec. 334(b)(1), since enactment of sec. 
334(b)(2) supplanted subjective intent test of Kimbell-Diamond doc- 
trine with series of objective tests. International State Bank v. 
CETIRISOUOUIEE os doce ee se 45s Soc capaas ictccte hc csg eadtaer ec ah ticptaniets ates 


CAPITAL EXPENDITURES 

Disgorged Insiders’ Profits—Origin of the Claim—Capital Expendi- 
ture or Expense.— Where petitioner broker-dealers, who took advan- 
tage of “inside” information to purchase stock and settled SEC 
securities fraud action by disgorging profits to make whole defrauded 
sellers, deducted amounts paid alleging their primary purpose was to 
protect their business reputations, Court determined amounts were 
capital expenditures and not deductible business expenses, since origin- 
of-the-claim test rather than primary-purpose test was applicable, and 
claims originated in investment transactions and not in broker-dealer 
business. Bradford v. Commissioner ..............scsccssesecscesccescseecees 
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CAPITAL EXPENDITURES —continued 
Priming Fields—Sugar Cane Cultivation—Capital Expenditure or 
Conservation Expenditure.— Petitioner corporation was not entitled to 
deduct costs of priming 3 fields for cultivation of sugar cane as 
expenditure for soil or water conservation, since (1) in light of 
legislative history, sec. 175 was not intended to apply to development 
costs or costs of making field cultivable, (2) petitioner was not type of 
farmer Congress attempted to benefit, and (3) where total work area 
must be developed before cultivation, simultaneous use requirement in 
sec. 175(c)(2) definition of “land used in farming” does not encompass 
incremental planting of area as development of each portion is 
completed. Amfac, Inc. v. Commissioner .............csccceeseecesecseeseees 
Professional Fees in Condemnation and Rezoning Proceedings— 
Origin and Character of Activity Test—Capital Expenditure or 
Expense.—Amounts petitioner expended in 1971 for professional fees 
in connection with condemnation of property and rezoning remainder 
of tract were not deductible under sec. 212 or 162(a) in year paid, but 
were capital in nature and served to increase basis, since on facts and 
under case law origin and character of claim test rather than primary 
purpose test must be applied. Madden v. Commissioner, 57 T.C. 513, 
overruled. Soelling v. Commissioner .............00cscseseeseesseeseseeseees 
Sewer Tap Fee—Hookup Required by City—Deductible Tax, Busi- 
ness Expense, or Capital Expenditure.— Where petitioner’s businesses 
were in city which built sewer system and enacted ordinance requiring 
petitioner to disconnect private sewage system, hook up to new system, 
and pay city one-time tap fee for system’s capital cost and monthly 
service charge for operating expenses, Court determined “tap fee” was 
special assessment for improvement of kind tending to increase value 
of petitioner’s property and therefore was capital expenditure, and not 
deductible tax or business expense. Noble v. Commissioner ............. 


CAPITAL GAINS AND LOSSES 
See also LOSSES. 


Corporate Sale of Petitioners’ Securities—Debentures Exchanged 
for Stock—Capital or Ordinary Losses.—Where in 1962, petitioners 
entered into agreement with X corporation which provided that certain 
of their cash and securities would be held by X, subordinated to claims 
of X’s creditors, and upon notification, liquidated with proceeds to be 
utilized by X, X was to pay petitioners $5,000 annually, and that if 
securities were liquidated, petitioners would be entitled to subordinated 
debentures in face amount of liquidation proceeds and cash would be 
deposited with X; in 1970, X gave petitioners notice and sold stock at 
price less than petitioners’ bases; and later petitioners exchanged 
subordinated debenture rights for senior preferred stock in X, Court 
determined (1) petitioners were not entitled to any sec. 165(c)(2) 
ordinary losses; (2) petitioners sustained capital losses on sale of 
securities equal to excess of bases over sales prices; (3) no additional 
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CAPITAL GAINS AND LOSSES —continued 
loss was recognized on acquisition of rights to receive subordinated 
debentures; and (4) exchange of debenture rights for preferred stock 
was sec. 368(a)(1)(E) recapitalization, and as result no sec. 354(a) loss 
was recognized. Lorch v. Commissioner ............0..0.cccececeeceeseeeeees 
Horse Racing and Horse Raising—Trade or Business of Farming— 
Sec. 1251 Applicability.—Where petitioner, who raised horses for 
racing, purchased 6 ‘stud horses and raised 9 from foal during year, 
Court determined he was engaged in trade or business of raising horses 
and therefore was in trade or business of farming within meaning of 
sec. 1251, which cannot be fragmented to exclude from application 
those taxpayers who raise horses as by-product of other business which 
resulted in actual economic loss during taxable year, and reg. 1.1251- 
3(e)(2), so that deductible expenses of horse racing were not capital in 
nature; moreover, Court sustained Commissioner’s adjustments of 
petitioners’ income from horse sales, sec. 170(e)1)(A) calculation 
concerning donation of horses, and petitioners’ capital gains, reflecting 
above determination, which parties stipulated were correct. Greer v. 
COMING oid isis dais ta kui abn a kis RNR Se hacthe Bese gRdAOits datladdtde Sele 
Loss on Small Loan Company Stock—“Largely Operating Compa- 
ny” Limitation on Sec. 1244 Loss Treatment—Capital or Ordinary 
Loss.—Where X corporation, which was small loan company, for 5 
years preceding petitioners’ loss on sale of corporate stock derived more 
than 50% of its gross receipts from interest, contrary to petitioners’ 
contention that stock was sec. 1244 stock under exception to gross 
receipts test because its allowable deductions during preceding 5-year 
period exceeded gross income, Court determined that X stock was not 
sec. 1244 stock entitled to ordinary loss treatment on sale, since under 
reg. 1.1244(c)-1(g)(2), which was reasonable, consistent with congressio- 
nal purpose, and valid, gross income exception was exception to gross 
receipts test, not to overall largely operating company limitation, and X 
was not largely operating company even though it engaged in active 
loan business, because all interest income is considered passive 
investment income. Davenport v. Commissioner ...........:.0.0sseeeeeees 
Losses on Stock Purchase and Corporate Loans—Investment or 
Employment Purpose—Capital or Ordinary Loss.— Where petitioner 
purchased stock in X corporation where he was employed as president, 
and subsequently made loans to X, and both stock and loans concededly 
became worthless in 1971, Court determined on fact that amounts 
invested and loaned to X far exceeded his gross income from X, that 
petitioner had significant investment purpose in purchasing stock and 
dominant investment purpose in making loans, so that petitioner was 
not entitled to ordinary loss treatment when stock and loans became 
worthless. Davenport v. COMMISSIONET ............00ceecseessccseceeeeeeees 
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CAPITAL GAINS AND LOSSES —continued 
NBA Expansion Proceeds—Basis—Availability as Offset.— Where 
petitioner purchased expansion franchise in National Basketball 
Association, Court, having assigned dollar value to right to select 
veteran players, determined on facts that $1 million balance was paid 
for basic nonterminable right to operate, on equal basis, NBA 
franchise, and such amount under sec. 1012 was its basis, so that 
petitioner was entitled to long-term capital gains treatment for 
allocable portion of expansion proceeds received from new expansion 
teams in 1970 and amount realized by $176,450. First Northwest 
Industries of America, Inc. v. Commissioner ............0:c0ceeeceeeeeees 
Payment for Patent Rights and Know-how—Sale or License— 
Capital or Income.—Where petitioner corporation, manufacturer of 
partition systems, executed agreement with Japanese corporation, 
effective for 6-year period and renewable upon mutual agreement, 
transferring petitioner’s current Japanese patent rights and know-how, 
right to advisory services, and future Japanese patent rights and know- 
how in partition systems, Court, considering contract in its entirety, 
determined (1) petitioner did not retain any substantial rights in 
Japanese patent rights, so that transfer constituted sale entitling 
petitioner to long-term capital gains treatment, (2) petitioner retained 
substantial rights in know-how, so that transfer constituted license, 
consideration for which constituted ordinary income, and (8) absent any 
allocation by petitioner, $10,000 of $25,000 payment was attributable to 
sale of patent rights. Glen O’Brien Movable Partition Co. v. 
Cammnmbaetaneeh 6605s +ssenseegsspnces chugs se dosed + sielece » aay? 06h dty tes dat eoh~ enn? 
Sale of Players to Subsequent NBA Franchises—Basis—Treatment 
of Gain.— Where petitioner purchased expansion franchise in National 
Basketball Association, allocable portion of expansion proceeds was 
attributable to petitioner’s players selected by expansion teams, and 
gain realized was sec. 1231 gain, subject to recapture under sec. 1245, 
with certain college draft players to be assigned basis predicated on 
Commissioner’s statutory notice. First Northwest Industries of 
America, Inc. Vv. COMIMIGCIONE? .. oisceg coc Gg bon bans vec steele scastidcvaceces 
Stock in Defunct Corporation—Qualification as Sec. 1244 Stock— 
Capital or Ordinary Loss.—Where petitioners in 1967 acquired 
qualified sec. 1244 stock in W corporation which later reincorporated in 
Delaware and changed its name to X, X merged into corporation Y 
under sec. 368(a)(1)(A), and surviving corporation renamed Z (N.Y.) 
reincorporated in Delaware and merged into newly created shell 
corporation Z (Del.), which was adjudicated bankrupt in 1973, Court 
determined that notwithstanding transaction was “reverse acquisi- 
tion,” stock received by petitioners in merger of X into Y was not 
“section 1244 stock” under sec. 1244(d)(2), since stock was not received 
as stock dividend or under either sec. 368(a)(1)(E) or sec. 368(a)(1)(F) 
reorganization, absent complete identity of shareholders and their 
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CAPITAL GAINS AND LOSSES —continued 
proprietary interests in transferor and acquiring corporations, so that 
petitioners’ losses on bankruptcy were capital and not subject to 
ordinary loss treatment under sec. 1244. Role v. Commissioner ......... 
Stock Transfer—Gift Tax Paid by Donees— Realization of Income.— 
Petitioners’ gift of appreciated property subject to donees’ agreement 
to pay gift taxes did not cause recognition of gain. Estate of Henry v. 
Commissioner, 69 T.C. 665, followed. Bradford v. Commissioner ....... 


COMMISSIONER OF INTERNAL REVENUE 


Assessment of Deficiency—Agent’s Audit Report as Closing Agree- 
ment—Collateral Estoppel.Court determined under case law that 
Commissioner was not barred from assessing deficiency by sec. 7121 or 
collateral estoppel as result of audit report Form 4549 (consent to 
immediate assessment) which was issued by Commissioner’s agent 
before statutory notice of deficiency and which had not challenged 
inclusion of all net profits of petitioner’s business in earned income for 
maximum tax purposes, contrary to subsequent deficiency notice 
computation which limited petitioner’s earned income to 30% of net 
profits of business. Holland v. Commissioner .................000eceeeeeees 

Erroneous Net Operating Loss Carryback—Credit Against H’s 
Penalty—Recovery From W Under Sec. 6212 Deficiency Procedures.— 
Where H and petitioner W filed joint income tax returns for 1969 and 
1972, and in 1978, filed application for tentative refund from net 
operating loss carryback, claiming 1969 overpayment as result of 
alleged 1972 loss, which Commissioner tentatively allowed and credited 
against H’s unpaid employment tax penalty assessed in 1971; and on 
subsequent audit of 1972 return Commissioner determined H and W did 
not incur net operating loss, Court determined that Commissioner was 
not required to effect recovery by reversing credit and reinstating 
unpaid assessment, but under Code provisions and case law, was 
authorized to follow sec. 6212 deficiency procedures against W for 1969, 
since she was jointly and severally liable as consequence of filing joint 
returns and signing application for tentative refund from carryback of 
claimed 1972 loss. Fine v. Commissioner .............0.0cecscssesseeeseneeees 


COMMUNITY PROPERTY 


Settlement Agreement Incident to Divorce—Division of Community 
Property or Exchange of H’s Property for WY’s Marital Rights—State 
Law.— Where petitioner received stock and other assets as her separate 
property under settlement agreement entered into incident to divorce 
which reflected division of community property, and agreement was 
ratified and approved by divorce court and incorporated into divorce 
decree, Court determined, contrary to petitioner’s contention that 
community property characterization of stock in settlement agreement 
and divorce decree was not conclusive determination of nature of 
property for Federal Income tax purposes, that property received under 
agreement was division of community property and was not exchange 
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COMMUNITY PROPERTY —continued 
of husband’s separate property for petitioner’s marital or other rights, 
so that petitioner’s basis in stock received was basis of stock in 
community. Harrah v. Commissioner ..........0.0cccscececccetecsseceeesees 

Spouses Living Apart—W’s Tax Liability on H’s Income Before 
Divorce—Louisiana Law.—Where H and petitioner W began living 
separately in 1967, H filed petition for divorce in 1970, and final 
judgment of divorce was rendered in 1971, Court determined (1) W had 
no ownership rights to income of H for period between filing divorce 
petition and final divorce decree, since under Louisiana law, marital 
community is retroactively dissolved as of date petition for divorce is 
filed, so that W had no Federal income tax liability with respect to H’s 
income during such period; and (2) W was liable for addition to tax for 
failure to file 1970 return, absent showing of reasonable cause and 
considering she had sufficient separate income to require filing return. 
Brent. v, COMIMIBG one? a sisgsv'o a 5ac5ssbasscégadatce Weds ov BeA nes Basoddes Tenknas 


COMPENSATION 


Reasonableness—Employee/Shareholder—Portion Disallowed by 
Commissioner as Distribution of Earnings and Profits.—Court reject- 
ed Commissioner’s contention that $38,160 of compensation to petition- 
er A, its sole shareholder, by petitioner corporation in each year 
($138,445 in 1972 and $121,245 in 1973 plus $15,660 payments in each 
year to deferred compensation plan) was unreasonable in amount and 
was instead distribution of earnings and profits, since on evidence, 
amounts were intended as compensation and were reasonable value of 
A’s services, notwithstanding some evidence of restriction on payment 
of dividends, method of computing compensation which was optional 
with A, and failure to pay dividends, so that amounts claimed by 
corporation were deductible under sec. 162(a)(1). Laure v. Commis- 
SEO rons inntnnente sustain spas hash eki aie execiives CA ated hase eee at 

Stock Option—Modification—Payment by Loan Arrangement.— 
Where A, who was granted option to purchase corporate stock of his 
employer, died after exercising option in part, Cvurt sustained 
Commissioner’s determination, absent evidence to contrary, that loan 
arrangement, whereby A’s estate purchased balance of stock, under sec. 
425(h) constituted modification of option on date of loan when fair 
market value of stock exceeded option price, so that option was 
disqualified. Morris v. Commissioner ...............0..cceceecececececeseeees 

Stock Option—Ownership Percentage Limitation of Sec. 422(b)(7)— 
Option Grant Date and Validity of Reg. 1.422—2(h)(1)(ii).—In ascer- 
taining extent to which 5 petitioners, who were granted options to 
purchase corporate stock of their employer, possessed more than 
prohibited percentage of total combined voting power or value of stock 
under sec. 422(b)(7), Court determined (1) in light of reg. 1.421-7(c)(2) 
and language of stock option plan, grant date was date California 
division of corporations authorized issuance of stock under stock option 
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COMPENSATION —continued 
plan, and (2) reg. 1.422-2(h)(1)(ii) was invalid in holding that aggregate 
voting power or value of all shares issued and outstanding does not 
include shares authorized for issue under outstanding options that are 
treated as owned by individual under sec. 422(c)(3)(C). Morris v. 
Cah 86. Eile BEERS 0h cebs OORT AAO 

Stock Option—Qualification and Taxability—Stock Valuation on 
Dates of Option Grant and Exercise.—Where under written plan, 
petitioners were granted options to purchase corporate stock of their 
employer, Court determined on record (1) contrary to Commissioner’s 
contention, between Jan. 11 and June 27, 1968, dates options were 
granted, fair market value of stock did not exceed $4.57 option price, so 
that options were qualified stock options within meaning of sec. 
422(b)(4); and (2) for purposes of computing minimum tax on qualified 
options under sec. 57(a)(6) and income tax on other unqualified options, 
sale transactions between actual buyers and sellers were best evidence 
of fair market value of stock on dates options were exercised. Morris v. 
COMMISSIONS V6. i BOER SAR ER ORT OI 


CONTRIBUTIONS 
See also ESTATES AND TRUSTS. 


Charitable—Burden of Proof—Cohan Rule.—Where petitioners, 
husband and wife, made cash contributions to local church they 
regularly attended and to various civic and charitable organizations 
which solicited donations door-to-door, and petitioners’ only evidence 
substantiating their contributions consisted of their own oral testimo- 
ny, Court applied Cohan ruie and determined petitioners were entitled 
to charitable contribution deduction under sec. 170 in amount of $100. 
EGIMDROTE UV. COMTUIERIONOR o.o.u.000 oan 0ngtatndoa¥ vs tnaonncbenseniescasecatesees 

Charitable—Delivery of Gift Delayed—Donor’s Retention for Bene- 
fit of Donee.— Where director of university museum visited petitioner’s 
home on Dec. 22, 1972, and accepted several J. Gould bird prints as gift 
from petitioner on behalf of university, petitioner’s delivery attempts 
in 1972 were unsuccessful because university was closed for holidays, 
and prints were not delivered until 1973, Court determined prints were 
completed gift deductible in 1972, since petitioner intended gift in 1972, 
university official accepted gift, and petitioner intended delivery of 
prints, which he retained not for his own benefit, but to facilitate 
proper transport to university. Greer v. Commissioner ..........+.+++++++ 


COOPERATIVES 


Agricultural—Deductibility of Net Operating Loss Attributable to 
Patronage Activity—Availability as Offset to Nonpatronage Income 
and as Carryback.—(1) Nonexempt agricultural cooperative was 
entitled to net operating loss deductions resulting from its broiler pool 
patronage activity which operated with profit motive (Associated Milk 
Producers, Inc. v. Commissioner, 68 T.C. 729, followed); (2) losses were 
not restricted to offset broiler pool reserves and could offset income 
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COOPERATIVES —continued 

from nonpatronage profitable activities as well as general reserves, and 
any net operating loss could be deducted and carried back under 
provisions of sec. 172; and (3) Commissioner failed to carry burden of 
proving sec. 277 precluded current deduction of losses. Farm Service 
Cooperative v. COMMISSIONED ............cccecececeeecececccccccscccceeeeseees 


CORPORATIONS 
See also other titles. 


Merger—Qualification as Sec. 368(a)(1)(A) Reorganization—Net 
Operating Loss Carryovers.—Purported merger of X corporation into 
petitioner Y corporation did not qualify as statutory merger under sec. 
368(a)(1)(A), since inter alia transaction lacked (1) business purpose, on 
facts showing termination of X’s business (sale of assets to outsiders 
and payment of X’s creditors), and (2) continuity of business enterprise, 
absent evidence that Y continued any of X’s business activities or used 
any of X’s assets in conduct of its business; and evidence as to holding 
of land and hangar did not require conclusion to contrary, so that Y as 
acquiring corporation was not entitled to deduct X’s premerger net 
operating loss carryovers under secs. 38l(a) and 172. Laure uv. 
Commissioner is ioicisigssccisnn ligtt. Node tibet Mean ve ptakd ooad ee Ika aeade He 

Mery:er—Qualification as Sec. 368(a)(1)(B),(E), or (F) Reorganiza- 
tion—Net Operating Loss Carryback.—Where petitioner, X’s wholly 
owned subsidiary, was shell corporation with no business activity; 
under reorganization plan X transferred some of its voting common 
stock to petitioner which transferred such shares to target corporation 
Y; all Y stock was canceled and Y merged into petitioner which 
received all Y assets and liabilities; and after merger, petitioner’s 
business was continuation of Y’s business, Court determined under case 
law that transaction did not qualify as (B), (E), or (F) reorganization 
under sec. 368(a)(1), and hence under sec. 381(b)(3), petitioner was not 
entitled to carry back its post-reorganization net operating loss to 
taxable year of Y. Bercy Industries, Inc. v. Commissioner .............. 

Transfer to Controlled Corporation—Sale or Exchange—Basis for 
Depreciation.— Where A organized petitioner X corporation on June 21, 
1960, to own assets used in his business, X issued 5;6 of original shares 
to A’s children and 1;6 to A’s spouse for $15,000 supplied by A and 
spouse, and on June 30, 1960, in transaction formally designated as sale, 
A transferred his business assets to X for $15,000, assumption of A’s 
liability secured by transferred property, and $96,000 demand note 
payable to A, Court determined stock exchange and asset acquisition 
were parts of single integrated transaction involving X’s formation and 
capitalization, demand notes were securities, and issuance of stock to 
A’s spouse and children did not deprive A of control immediately after 
exchange, so that sec. 351 applied, and X was required to use A’s basis 
in transferred assets in computing depreciation. D’Angelo Associates, 
Inc. v. Gamembesbone asin diivis tin sscittiy aes) ede, Lae Oba aes is 
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CREDITS AND EXEMPTIONS 


Investment Credit—New Sec. 38 Property—Purchase of Leased New 
Equipment.— Where petitioner leased new equipment with option to 
buy, no sec. 48(d) election was made to treat petitioner as having 
acquired equipment, and subsequently petitioner exercised option to 
buy equipment, Court determined that equipment did not qualify as 
“new sec. 38 property” under sec. 48(b), since petitioner’s use of 
equipment as lessee did not constitute “original use” under statute and 
lessor was original user of equipment, so that petitioner was not 
entitled to investment credit for equipment. Haddock v. Commission- 
Investment Credit—Used Sec. 38 Property—Prohibited Family 
Relationship.— Where orchard farm corporation stock was owned 85% 
by petitioner H’s father, 5% by H, and 10% by H’s brothers; and 
mortgage on orchard property was foreclosed by bank, which purchased 
property at mortgage foreclosure sale and later sold it to petitioners, 
Court determined under attribution rules of sec. 267(c)(2), as limited by 
sec. 179(d)(2)(A), H owned both his and his father’s stock, and as result, 
investment credit was properly disallowed for “used section 38 
property,” since prohibited family relationship, as established by sec. 48 
(c)(1), was formed, whereby property, after its acquisition by petition- 
ers, was used by person who had relationship to person who used 
pronerty before its purchase, and intervention by unrelated party was 
irreievant because use does not have to be consecutive. Crawford v. 
Commissioner 
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DECLARATORY JUDGMENTS 
See EMPLOYEES’ TRUSTS, EXEMPT ORGANIZATIONS, and 
PRIVATE FOUNDATIONS. 


DEDUCTIONS 
See also ACCOUNTING METHODS and CAPITAL 
EXPENDITURES. 


Harness Racing and Horse Breeding—Trade or Business or “‘Activi- 
ty not Engaged in for Profit”—Deductibility of Losses.—Where 
petitioner engaged in harness horseracing and breeding activities, 
Court determined, on facts including inter alia that petitioner was 76 
years old when he began these activities, and that even if his horses 
won every race entered, petitioner would not have made profit, that 
petitioner did not carry on trade or business or engage in activity for 
profit under sec. 183 for taxable years in issue, so that petitioner was 
not entitled to deductions for net operating losses or ordinary losses 
from sale of horses. Dunn v. Commissioner ...........000sssssesseeeeeseeees 
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DEFICIENCY NOTICE 
See also COMMISSIONER OF INTERNAL REVENUE and 
UNITED STATES TAX COURT. 


Validity—Request for Reexamination of Records Refused—Defi- 
ciency Determined by Other Method.— Where Commissioner examined 
petitioners’ records for approximately 8 months before returning them 
pursuant to petitioners’ request, and his later request to reexamine 
books was refused, petitioners asserting their rights to written notice 
under sec. 7605(b), Court determined (1) notice of deficiency issued on 
basis other than petitioners’ books and records was not in violation of 
sec. 7605(b) requirement, since there was no subsequent examination of 
petitioners’ records (United States Holding Co. v. Commissioner, 44 T.C. 
323, followed), and (2) although petitioners may have had adequate 
books and records, deficiency based on bank deposits plus expenditures 
method.of reconstructing income was not void. Rose v. Commissioner 


DEPLETION 


Mineral “Seneca Standard” Tripoli—Gross Income From Property — 
Treatment Processes Considered as Mining.—For purposes of calculat- 
ing petitioner corporation’s “reasonable allowance for depletion” under 
sec. 611, Court determined in light of statutory language, legislative 
history, and case law that “Seneca Standard” tripoli is mineral 
customarily sold in form of crude mineral product, that fine pulveriza- 
tion is nonmining process under sec. 613(c)5) which does not fall within 
any exception, and that costs in sacking and bagging and related costs 
are nonmining costs includable only in denominator or proportionate 
profits method formula. Carborundum Co. v. Commissioner .......... 


DEPRECIATION 
See also CORPORATIONS. 


NBA Expansion Franchise—Mass Asset Theory—Useful Life and 
Value of Expansion Program and Expansion Player Rights.— Where 
petitioner purchased expansion franchise in National Basketball 
Association for $1,750,000, Court determined for sec. 167(a) deprecia- 
tion purposes (1) Commissioner’s mass asset theory was inapplicable, 
since rights to participate in veteran expansion draft and 1968-69 
expansion program were separately identifiable as to life and value and 
qualified for amortization, (2) petitioner’s allocation of $150,000 to 
franchise and $1.6 million as attributable to player contracts subject to 
amortization was devoid of substance and defied realities of transac- 
tion, and (3) on evidence, right to participate in 1968-69 expansion 
program had useful life contemporaneous with payment schedule for 
which petitioner paid $250,000, to be offset after reduction for imputed 
interest against 1968-69 expansion proceeds; and $500,000 was allocable 
to 1967 expansion player rights which parties agreed had 5-year useful 
life. First Northwest Industries of America, Inc. v. Commissioner .. 
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DEPRECIATION —continued 

NBA Franchise Rights—Participation in College Draft, NBA TV 
Contract, Etc.—Depreciability.— Where petitioner purchased expan- 
sion franchise in National Basketball Association, Court determined 
amortizable quality of cost of participating in 1968-69 NBA expansion 
and veteran draft was not shared by (1) right to participate in 1967 
college draft which was not separately identifiable as to life and cost 
and could not be distinguished from ensuing college drafts, but 
petitioner was allowed basis allocations attributable to college draftees 
provided in statutory notice, (2) TV contract rights, since there was 
reasonable expectation such rights would continue indefinitely, and (3) 
other rights which parties agreed could not be depreciated. First 
Northwest Industries of America, Inc. v. Commissioner ............... 


DISTRIBUTIONS 
See also COMPENSATION and SMALL BUSINESS 
CORPORATIONS. 


Related Corporations—Liquidating Distribution or Dividend—Ac- 
cumulated Earnings Tax.—Where X and Y were A’s wholly owned 
corporations; X, principal purchaser of Y’s production, in plan to 
terminate Y and rely on foreign suppliers, acquired for cash, operating 
assets of Y, which was then dissolved after remaining assets were 
distributed to A; and operating assets were not used for 3 months but 
after problems developed with foreign suppliers were gradually placed 
into service, Court determined (1) parties’ steps were integral steps in 
sec. 368(a)(1)(D) reorganization plan, and distribution to A was taxable 
as dividend under sec. 356(a) to extent of Y’s earnings and profits, (2) A 
was liable as transferee for Y’s tax liabilities, since under N.J. law 
there was de facto merger and X was mere continuation of Y, and (3) X 
was liable for accumulated earnings taxes, since earnings and profits 
were accumulated beyond reasonable needs of business. Atlas Tool Co. 
Dh CIE gin bss ntittlcninss dash shhh dabateaes Ronsarndenninds<andetasinnnd 

Stock Redemption—Automobile Dealership—Complete Termination 
of Shareholder’s Interest.—Where in 1970 automobile dealership 
redeemed all petitioner’s shares in dealership which held General 
Motors franchise, under agreement which provided for 12-year payout 
of redemption price with payments subject to restrictions incorporated 
into agreement to meet General Motors requirements imposed as 
condition to retention of franchise, petitioner did not remain officer, 
director, or employee of dealership, and stock of other shareholders was 
attributed to her but she filed required agreement, Court determined 
petitioner did not retain prohibited interest under sec. 302(c\2A i), 
but merely interest as creditor, with result that attribution rules did 
not apply and redemption proceeds were entitled to capital gain 
treatment under sec. 302(a). Dunn v. Commissioner .................+000: 
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DISTRIBUTIONS —continued 

Stock Redemption—Shareholders’ Obligation—Dividend Equiva- 
lence.— Where under stock purchase agreement A was unconditionally 
obligated to purchase stock held by A’s father’s estate, and A’s sister’s 
estate and her heirs had option to sell stock to A if they desired, Court 
determined (1) corporate redemptions of stock held by father’s estate 
resulted in constructive dividends to A, since they satisfied A’s 
unconditional personal obligation to purchase stock; (2) corporate 
redemptions of stock held by sister’s estate and her heirs were not 
constructive dividends to A, since he was never unconditionally 
obligated to purchase that stock; and (8) A’s wife failed to qualify as 
sec. 6013(e)(1) innocent spouse for relief from tax liability arising from 
constructive dividends. Smith v. Commissioner ............0..0seeseeseeees 


DIVIDENDS 
See also DISTRIBUTIONS and EXPENSES—TRADE OR 
BUSINESS. 


Repayment of Indebtedness and Assumption of Liabilities—Con- 
trolled Corporations—Shareholder’s Benefit.—Where X corporation 
purportedly merged into Y corporation, Court determined (1) petitioner 
A, sole shareholder of both corporations, received $68,712 constructive 
dividend under secs. 301 and 316 as result of Y’s repayment of X’s 
indebtedness to A, since X’s liabilities exceeded its assets by $194,842 at 
time of merger, and A thus received direct benefit because otherwise he 
probably would not have been paid, and (2) A received no other 
constructive dividends as result of Y’s assumption of X’s liabilities, 
since elimination of Y’s advances to X, which would probably not have 
been paid in any event, resulted in no direct benefit to A. Laure v. 
Commission? 225. 62005 CR A Eade Voe Pe sada OR SIS OEE: 
EMPLOYEES’ TRUSTS 

Distribution from Pension Fund—“Common-Law” Employee—Tax 
Consequences of Income Averaging Election.—Where petitioner, 
“common-law” employee, received from qualified pension plan lump- 
sum distribution, portion of which did not qualify for capital gain 
treatment under sec. 402(a)(5), Court determined on statutory language 
and legislative history contained in conference report on ERISA, that 
for taxable year 1973, petitioners’ election to income average under 
secs. 1301-1305 precluded their election, in same taxable year, of special 
averaging provisions of sec. 72(n)(4) relating to income tax treatment 
of ordinary income elements of lump-sum pension fund distributions 
paid to “common-law” employees # 2eler v. Commissioner .............. 

Distributions—Changes in Pension Plan—Discrimination Factor.— 
Where at time pension plan was being terminated, base for calculating 
benefits to be distributed was changed to include bonuses in addition to 
salaries paid to covered employees, Court determined prohibited 
discrimination produced by amendment authorizing such change caused 
plan not to be qualified under sec. 401(a)(4), so that entire amount of 
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EMPLOYEES’ TRUSTS —continued 
benefits received by petitioner was taxable as ordinary income and not 
capital gain. Epstein v. Commissioner. ...............0.0.ccccceceeseeeceeeees 
Employer’s Contributions—Profit-Sharing Trust—Commissioner’s 
Retroactive Revocation of Ruling.— Where subsequent to Commission- 
er’s 1961 ruling that petitioner’s profit-sharing plan, which did not 
cover its union employees, was qualified under sec. 401(a), unforeseen 
business conditions caused decline in number of nonunion employees 
covered by plan who were not officers, shareholders, supervisors, or 
highly compensated, and Commissioner retroactively determined in 
notices of deficiency that plan was discriminatory and not qualified 
during taxable years, Court determined (1) on facts, plan did not satisfy 
sec. 401(a)(3)(B) requirements, and (2) retroactive determination was 
not abuse of Commissioner’s discretion, so that petitioner’s contribu- 
tions under plan were not deductible. Pulver Roofing Co. v. Commis- 
IIE on 0056s cece eiaenndak Hiises ins cadena Diet eatdintinennibs ie 
Employer’s Contributions—Profit-Sharing Trust—Qualification 
As.—Where petitioner corporation’s profit-sharing trust made unse- 
cured, low-interest loans of major portion of its assets to employee, 
trustee, and petitioner corporation, all loan repayr:ents were delin- 
quent, no interest was paid on loans, interest of plan participant who 
died while employed by corporation was not disbursed, and vested 
interests of persons who terminated employment were treated as 
forfeitures, Court determined profit-sharing plan was not qualified, 
since transactions entered into were inconsistent with sec. 401(a) 
requirement that trust be operated “for the exclusive benefit of 
employees or their beneficiaries,” so that trust was not exempt from 
tax under sec. 501(a) and corporation could not deduct under sec. 
404(a)(3) contributions paid to trust. Ma-Tran Corp. v. Commissioner 
Pension Plan Qualification—Minimum Vesting Standards—Declar- 
atory Judgment.— Where petitioner corporation’s pension plan, as to 
which it sought declaratory judgment, did not provide for vesting of 
benefits for participants who completed 1,000 hours of service during 
12-month period unless employee worked for entire 12-month period 
and did not adopt “service spanning rules” to alternatively qualify 
vesting provisions under “elapsed time method,” Court determined, 
contrary to petitioner’s contentions, that Secretary of Labor was 
authorized to issue 29 C.F.R. sec. 2530.200b-1(b\(1977), which was valid 
and pursuant to congressional intent, and that “service spanning rules,” 
29 C.F.R. sec. 2530.200b-9(d)(1)(iii 1977), were consistent with sec. 
411(a)(5)A) and congressional intent and were valid, so that pension 
plan was not qualified under sec. 401(a), because it failed to comply 
with minimum vesting standards required by sec. 411(a). Automated 
Packaging Systems, Inc. v. CoOMMISSIONET ..........6..0ccceeeeeseveeceeees 
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EMPLOYEES’ TRUSTS —continued 

Prohibited Contributions to Qualified Retirement Plan—Premature 
Distribution to Owner-Employee From Other Plan—Statutory Con- 
struction.— Where petitioner received premature distribution of his 
interest in qualified retirement plan, which he established while 
practicing law alone and to which he had made contributions on his own 
behalf, and subsequently joined law partnership which established new 
qualified retirement plan and made contributions on his behalf, Court 
determined on legislative history that under sec. 401(d)(5)(C) petitioner 
was prohibited from participating as owner-employee in any qualified 
retirement plan for 5 years succeeding year of premature distribution, 
so that he was not entitled to deduct contributions during such period. 
Liagler 0. Cominslesi one? «6.650. iii sete IN RW Lei. 


ESTATE TAX 
See TRANSFEREES. 


ESTATES AND TRUSTS 
See also INSTALLMENT SALES and TRANSFEREES. 


Charitable Remainder Deduction—Post-Death Reformation of 
Trusts Under Pre-1969 Law—Presently Ascertainable Standard for 
Invasion of Corpus.—Where decedents H and W created separate, 
identical trusts on Sept. 5, 1969, reserving right to receive specified 
monthly payments during their lives and in wills executed Nov. 3, 1969, 
devised residue of their estates to trusts which provided that upon 
death of surviving spouse “part or all of the principal” be paid to H’s 
sister in trustee’s discretion and upon her death principal to designated 
charities; and after decedents’ deaths State court in 1972 granted 
interested parties’ petition to reform trusts by changing charitable 
remainder interests to “charitable remainder unitrusts” contemplated 
by sec. 2055(e)(2)(A) which was added by Tax Reform Act of 1969, 
Court determined (1) neither sec. 2055(e)(3) nor sec. 1.664-1(f)(3), 
Income Tax Regs., was intended to permit such reformation absent 
presently ascertainable standard for invasion of corpus for benefit of 
noncharitable remainderman under pre—1969 provisions of sec. 2055(a), 
and (2) since decedents’ trusts did not provide presently ascertainable 
standard for invasion of principal for H’s sister, value of charitable 
beneficial interest could not be severed from noncharitable interest and 
was not deductible. Estate of Humbert v. Commissioner ................ 

Claim—W’s Right to Insurance Proceeds and Life Estate Under 
Testamentary Trust—Adequate Consideration.— Where under Jan. 7, 
1960, separation agreement decedent agreed to devise and bequeath 
specified portion of estate to trust with income payable to W for life 
and to maintain certain life insurance policies with W as beneficiary, 
and subsequent divorce decree incorporated separation agreement, 
Court determined (1) W’s claims against estate for such property were 
“founded on a promise or agreement,” not on Mexican divorce decree, 
and were deductible under sec. 2053(c)(1)(A) to extent they were 
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ESTATES AND TRUSTS —continued 
contracted bona fide for adequate and full consideration in money or 
money’s worth, (2) W’s claims against estate were to be valued and 
compared with value of relinquished support rights on date of 
agreement, and (3) W gave full and adequate consideration for such 
claims, so that petitioner estate was entitled to entire claimed 
deduction. Estate of Fenton v. Commissioner ..............0.0000c0eeeeeees 
Gross Estate—Charitable Contributions in Contemplation of 
Death—Effect on Marital Deduction.— Where decedent, who died at 
age 84 after extended illness of more than 3 years, during last 3 years 
of his life made charitable contributions from which he and his estate 
received income tax benefits under sec. 170, Court sustained petition- 
er’s contention that decedent made charitable contributions in con- 
templation of death which were includable in his gross estate under sec. 
2035 and deductible as charitable transfers under sec. 2055, with 
consequence that base upon which marital deduction was computed 
under sec. 2056 was increased. Estate of Russell v. Commissioner ..... 
Gross Estate—Jointly Held Property—Gain From Sale of Gift as 
Consideration Furnished by Survivors.—Where decedent in 1946 
transferred real property worth $25,000 to 2 daughters who sold 
property for $32,500 in 1949, each daughter separately invested her 
share of proceeds in stock and securities to which title was taken in 
names of purchaser and decedent, and in 1969, at decedent’s death, 
value of stock and securities was $160,383, Court determined (1) under 
case law and sec. 2040, portion of value of stock and securities 
attributable to daughters’ gain realized on sale of real property in 1949 
(7,500/32,500 of $160,383) was excludable from decedent’s estate, and 
(2) in interest of justice and fair play and in light of case law, 
Commissioner was not entitled to rely on “incompleted gift” theory 
which had no foundation in deficiency notice or pleadings. Estate of 
Goldsborough v. COMM ISSIONE .............0ceec ese eeeeceeeeeceeceeseeecees 
Gross Estate—Life Insurance Proceeds Paid to Widow—Corporate 
Incidents of Ownership Attributed to Controlling Shareholder.— 
Where X corporation owned life insurance policies on decedent, 80.4% 
owner of X’s issued and outstanding voting stock and all its issued 
outstanding nonvoting stock, Court determined that under legislative 
history, reg. 20.2042-1(c\6) was valid in requiring inclusion of 
insurance proceeds paid to widow in gross estate, since controlling 
stockholder is to be treated in same manner as sole stockholder for 
purposes of attribution, and here decedent had sufficient power to elect 
corporate officers who would be amenable to his wishes as to exercise 
of incidents of ownership. Estate of Levy v. Commissioner .............. 
Gross Estate—Survivors Income Benefit—Decedent’s Employer’s 
Life Insurance Plan and Disability Plan.—Court determined that 
survivors income benefit payable by decedent’s employer to decedent’s 
eligible survivors under so-called life insurance plan was includable in 
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ESTATES AND TRUSTS —continued 
gross estate under sec. 2039, since decedent’s rights under disability 
plan maintained by employer as part of employer’s benefits for 
employees must, under circumstances including fact that decedent had 
nonforfeitable right to disability payments, be considered together with 
survivors income benefit. Bahen’s Estate v. United States, 305 F. 2d 827, 
followed, and Estate of Fusz v. Commissioner, 46 T.C. 214, distin- 
guished. Estate of Schelberg v. Commissioner ................0.0.0e0e000+ 
Gross Estate—U.S. Treasury Bonds Used to Pay Interest on 
Deficiency —Valuation.— Where U.S. Treasury Bonds qualified for use 
at par in payment of Federal estate taxes under sec. 6312, Court, 
having determined estate tax deficiency in previous opinion (T.C. 
Memo. 1977-396), determined (1) in Rule 155 computation Treasury 
Bonds were includable in gross estate at par to extent they could have 
been used to pay interest on deficiency as well as deficiency itself, and 
(2) decedent’s estate was entitled to deduct interest accrued on 
deficiency as administrative expense. Estate of Buchholtz v. Commis- 
SOOT 55. nig y ooh pane aeA Adds Copetiddd dah Goa bebe Aad chek ttbhadet Unde otanst inant 
Gross Estate—Valuation of Treasury Bonds Purchased During 
Decedent’s Comatose State—Eligibility for Redemption at Par to Pay 
Estate Tax.—Where decedent granted power of attorney which was 
subsequently used, when decedent was in comatose state, to purchase 
U.S. Treasury bonds qualified for use at par in payment of Federal 
estate taxes, and Bureau of Public Debt refused tender of bonds by 
decedent’s executor in payment of estate taxes, Court determined that 
bonds were eligible for redemption at par to pay Federal taxes under 
sec. 6312, since under State law contract to purchase bonds was 
voidable and executor’s attempt to use bonds to pay taxes constituted 
ratification, so that bonds were includable in gross estate at par and not 
fair market value. Estate of Pfohl v. Commissioner ................0.0+4 
Marital Deduction—Murder-Suicide Pact—Simultaneous Death 
Provision in Will.—Where decedents H and W died following murder- 
suicide pact as to which there were no witnesses and no autopsies, death 
certificates stated date and hour of deaths were “unknown,” and H’s 
will provided that in event that he and W died “under such 
circumstances that it is doubtful which of * * * [them] died first, it 
shall be presumed that she survived me” and that if W survived him, 
certain portion of his property, equal to maximum amount qualifying 
for marital deduction, should pass to trust for her benefit, Court 
determined that H was conclusively presumed to have died first under 
terms of will and that decedent H’s estate was entitled to marital 
deduction under section 2056, since estate met burden imposed by reg. 
20.2056(e)}-2 of showing, that order of decedents’ deaths “cannot be 
established by proof.” Estate of Gordon v. Commissioner ............++. 
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ESTATES AND TRUSTS —continued 

Marital Deduction—Power of Appointment—Not Exercisable in All 
Events.— Where trust created under decedent’s will provided all income 
was payable to H for life and gave H discretionary power to appoint to 
himself noncumulatively greater of $5,000 or 5% per year from 
aggregate value of principal, and on H’s death remaining principal was 
to remain in trust for benefit of decedent’s children and their issue, 
Court determined power to appoint was not “exercisable * * * in all 
events” to extent it exceeded 5% of trust principal, so that no marital 
deduction was allowed for any amounts greater than 5% under sec. 
2056(b)(5). Estate of Hollingshead v. Commissioner ..................... 

Marital Deduction Trust— Massachusetts Inheritance Tax—Charge- 
able Against Marital Deduction or Other Assets.—Where decedent 
executed on same day will and trust instrument which provided for 
establishment of marital deduction trust at his death to be carved from 
foregoing trust and funded with property equal in value to one-half of 
adjusted gross estate for Federal estaie tax purposes, less value of 
property passing outright to widow, Court determined under Massachu- 
setts law that State inheritance taxes in respect of remainder interests 
in marital deduction trust must be charged against assets in gross 
estate other than those in marital deduction trust, so that marital 
deduction was to be computed without taking into account Massachu- 
setts inheritance taxes. Sec. 2056(b)(4)(A); Babson v. Babson, 371 
N.E.2d 430 (Mass.); Putnam v. Putnam, 316 N.E.2d 729 (Mass.). Estate 
Of Millifeers v. Commissioner is. iis) vaio cdsscecsocesscvecice ade sh ocasecheoss 
ESTOPPEL 

See COMMISSIONER OF INTERNAL REVENUE. 
EVIDENCE 

See also UNITED STATES TAX COURT. 

Admissibility—Financial Records Seized in Drug Raid—Validity of 
Search Warrant.— Where financial records seized in drug raid were 
used in Commissioner’s determination of deficiencies in petitioner’s tax 
liability, Court determined that evidence was legally seized and 
properly before Court, since warrant authorizing search and seizure of 
drug-related items, including related business records and documents, 
was not overbroad and petitioner’s contention that financial records 
were “mere evidence” of crime rather than “fruits, instrumentalities, 
or contraband” was no longer viable distinction. Nicholas v. Commis- 
SEONG so vecy Mon vacde sy sk cane Be ccstcaacerhactscekants pine kea ee anemiabeasacdveaneaes 
EXCISE TAXES 

Individual Retirement Account—Disallowed Contribution—Not 
Timely but Within Limitation on Amount.—Court, having sustained 
herein Commissioner’s disallowance of deduction in 1975 of contribu- 
tion made Jan. 2, 1976, to qualified IRA which was within 15% 
limitation on petitioner’s 1975 earnings, determined petitioner was not 
subject to 6% excise tax on disallowed amount under sec. 4973, since 
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EXCISE TAXES —continued 
petitioner did not make “excess contribution” within meaning of sec. 
4973. Collins 'v. Commissioner. .i2..2 500 c sickle cee eee hNeseeeecceuss 


EXEMPT ORGANIZATIONS 


Qualification As—Declaratory Judgment—Commissioner’s Motion 
for Summary Judgment.—(1) In sec. 7428(a) action for declaratory 
judgment on petitioner’s qualification as exempt organization under 
sec. 501(a) and (c)(3), submitted on stipulated administrative record, 
motion for summary judgment was pointless, so that Commissioner’s 
motion was denied, and (2) on facts established by administrative 
record and assumed to be true, petitioner was organized and operated 
exclusively for religious and charitable purposes under sec. 501(a) and 
(c)(3), contrary to Commissioner’s contention that petitioner was not 
operated exclusively for educational or charitable purposes under sec. 
501(c)(3) because its publishing operations were similar to commercial 
enterprises operated for profit. Pulpit Resource v. Commissioner ..... 

Qualification As—Tax Planning Service on Charitable Giving— 
Declaratory Judgment.—Where petitioner, nonprofit organization 
formed to assist charitable organizations in fund raising, engaged in 
service which provided financial planning advice on charitable giving 
and tax planning to wealthy individuals referred to it by subscribing 
charitable organizations, Court determined in sec. 7428(a) declaratory 
judgment that petitioner’s tax planning services were nonexempt 
activity which was substantial in nature and not incidental to its 
charitable purpose, so that petitioner failed to qualify for exemption 
from tax under sec. 501(a) and (c)(3). Christian Stewardship 
Assistance, Inc. v. COMIMISBIONET® ........000ccccceccccccccccccccccccccsdecess 

Religious, Etc.—Qualification As—Declaratory Judgment.— Where 
X corporation planned as sole activity to offer consulting services for 
fee to nonprofit limited resource organizations engaged in rural related 
activities, some, but not all, of which would be exempt organizations, 
and X’s services would be to obtain individuals to perform research 
projects for clients, whose fees would be set at or close to cost, but not 
less than cost, with X to realize projected net profit in first year, in 
declaratory judgment action under sec. 7428, Court sustained Commis- 
sioner’s denial of X’s application for exemption from taxation under 
secs. 501(c)(3) and 501(a), since administrative record failed to show 
that X’s primary purpose for engaging in its sole activity was 
educational, scientific, or charitable, rather than conduct of ordinary 
commercial consulting enterprise in competition with other commercial 
firms. B.S.W. Group, Inc. v. Commissioner .............0.0.0ccecseeeeeeees 


EXPENSES— MEDICAL 


Rental of Florida Apartment—Doctor’s Advice—Personal Expendi- 
ture.—Expenses incurred by petitioners for rental of Florida apart- 
ment for winter pursuant to doctor’s advice that mild climate would be 
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EXPENSES—MEDICAL —continued 
beneficial to W were not sec. 213(e) medical expenses, but were sec. 262 
personal expenses under case law. Greer v. Commissioner ............... 


EXPENSES—NONBUSINESS 


Child Care—Sec. 214 Dependency Requirement—Constitutionality 
of Classification.—Petitioner, who was not entitled to claim children 
living with her as dependents because of H’s payments under divorce 
decree, could not deduct under sec. 214 expenses for child care which 
enabled her to be employed in 1973, since children were not “qualifying 
individuals under sec. 214(b)(1), and legislative establishment of class of 
individuals entitled to sec. 214 child care deduction and limiting such 
class to individuals entitled to dependency exemption was not 
unconstitutional classification violative of 5th Amendment due process 
clause. Black v. Commissioner, 69 T.C. 505, and Nammack v. Commis- 
stoner, 56 T.C. 1879, followed. Keeler v. Commissioner .................++ 

Legal Expenses—To Recover Securities and Interest on Loan and 
for Advice in Making Loan—Property for Production of Income.— 
Court determined (1) legal expenses paid to recover interest on the 
$100,000 loan to brokerage firm in which petitioners owned minority 
interest were ordinary and necessary expenses paid for collection of 
income under sec. 212(1), and legal expenses paid to recover securities 
loaned to firm with right only to use as collateral were ordinary and 
necessary expenses incurred for meznagement, conservation, and 
maintenance of property held for production of income under sec. 
212(2) and reg. 1.212-1(K), considering inter alia title to securities and 
right to dividends remained with petitioners and lender status was 
independent of shareholder status, and (2) legal expenses paid in 
seeking advice as to conflict of interests and possible SEC violations in 
lending stock were personal in nature and not deductible under sec. 
212(2). Cruttenden v. COMMISSIONET ............0ccscesessceccesesecsssseeees 


EXPENSES—TRADE OR BUSINESS 
See also CAPITAL EXPENDITURES. 


Apartment Rent, Meals, and Travel Expenses—Substantiation 
Requirements—Dividend Equivalence.— Petitioner corporation did not 
comply with substantiation requirements of sec. 274 with respect to 
rent paid on apartment originally leased in name of petitioner officer- 
shareholder, meals consumed locally, and travel and entertainment 
advances in excess of vouchers submitted, so that such amounts did not 
constitute deductible ordinary and necessary business expenses to 
petitioner corporation but did constitute dividends to petitioner 
shareholders benefiting therefrom. Ma-Tran Corp. v. Commissioner . 

Corporate Automobile Operating Expenses and Depreciation—Sub- 
stantial Personal Use—Deductibility.—Deductions for sec. 167(a) 
depreciation and sec. 162(a) operating expenses of two automobiles 
owned by_petitioner corporation and substantially used by its officer 
for personal and unrelated business uses, were determined deductible 
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EXPENSES—TRADE OR BUSINESS —continued 
by Court in amounts related to business uses. D’Angelo Associates, 
Ene. v. Commmbesbonet iii iisii000 3.53 8REE RIAN RW L EL 
Cost of Summer Fallow—Included in Purchase Price of Farmland— 
Deductibility by Purchaser.—Portion of farmland purchase price 
allocated in sales agreement to value of summer fallow was paid by 
petitioner purchaser for farmland as part of value of land and was 
capital investment in land, contrary to petitioner’s contention that such 
amount was deductible under sec. 162 as trade or business expense 
which it claimed was attributable to crop planted and harvested 
immediately after sale, since cost of summer fallow was paid by seller 
and under case law taxpayer may not deduct expenses paid by another 
taxpayer. Bennett Land Co. v. Commissioner ...........00..c0ecseeeeeeees 
Discounts and Rebates—Given by Insurance Agent—Exclusion 
From Gross Income or Barred Expense.—Rebates or discounts given to 
purchasers of life insurance policies by petitioner, agent selling life 
insurance on commission basis, were not adjustments to purchase price 
excludable from petitioner’s gross income, since petitioner was not 
seller of insurance, but were business expenses, deduction of which was 
concededly precluded by sec. 162(c). Schiffman v. Commissioner, 47 T.C. 
587, overruled. Alex v. COMMISSIONED ...........0cccceecceeeceeeseeeeeeeeees 
Education—Paraprofessional Educational Associate—Degree in 
Education.—Where in 1973 and 1974, petitioner was paraprofessional 
educational associate of N.Y.C. Board of Education under city’s 
program for utilization of auxiliary personnel in public schools, and at 
the same time petitioner pursued college studies leading to B.S. degree 
in education, claiming cost thereof as deductions on her returns, Court 
determined that courses were education required to meet minimum 
educational requirements for qualification as teacher, and helped 
qualify petitioner for new trade or business, so that petitioner’s 
expenses for college tuition were nondeductible personal expenses 
under reg. 1.162-5(b). Diaz v. Commissioner ............ccccscecesseseveves 
Insurance Premiums Paid by Corporation—Policy on Officer 
Required as Loan Collateral—Deductibility.—Insurance premiums 
paid by petitioner X corporation on life of its officer A as required 
condition of X obtaining Small Business Administration loan authoriza- 
tion were not deductible as ordinary and necessary business expenses 
since A was “directly or indirectly” policy beneficiary within meaning 
of sec. 264(a)(1). D’Angelo Associates, Inc. v. Commissioner ........... 
Transportation—40-Month Employmei:‘--Temporary or Indetermi- 
nate.—Petitioner’s employment for 40 months as electrician in con- 
struction of power plant was not temporary in 1973, since considering 
facts inter alia that construction project was large and not near 
metropolitan area, it was reasonable to assume at inception of 
employment that it would continue for indeterminate period of time, 
and substantial actual duration was persuasive that employment was 
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EXPENSES—TRADE OR BUSINESS —continued 

“indeterminate in fact as it developed,” so that petitioner’s daily 
transportation expenses traveling between his residence and jobsite 
were not deductible under sec. 162(a). McCallister v. Commissioner .. 


GAIN OR LOSS 


Appreciated Real Property Transferred for Annuity—Annuity 
Value Exceeding Transferors’ Basis—Taxable in Year of Exchange.— 
Where H and W transferred appreciated real property to corporation in 
exchange for annuity, and value of property received exceeded 
transferors’ basis in property, Court determined that exchange was 
“closed transaction” and resulting gain was taxable in year of 
exchange, since annuity was secured by real property and obligation of 
lessee to pay rent, property could not be sold without consent of 
annuitants, and agreement embodied confession-of-judgment clause. 
Estate of Bell v. Commissioner, 60 T.C. 469, followed. 212 Corp. v. 
Commissioner ................. Peo lerietentastecletcacuncetectatasceccipessttines 


GIFT TAX 
See CAPITAL GAINS AND LOSSES. 


GIFTS 
See also CONTRIBUTIONS. 


Disclaimer of Remainder Interest in Trust—Reasonable Time— 
Taxability as Gift.—Where petitioner held 50% remainder interest in 
testamentary trust established under his grandmother’s will, and in 
1972, 33 years after her death and 24 years after he reached age of 
majority, when surviving life tenant of trust was 72 years old, executed 
disclaimers of portions of his remainder interest which were unequivo- 
cal and effective under State law, Court determined execution of 
disclaimers of portions of interest in trust remainder constituted 
transfers of property by gift subject to gift tax under sec. 2501 since 
disclaimers were not made within reasonable time as required by sec. 
25.2511-1(c), Gift Tax Regs. Keinath v. Commissioner, 58 T.C. 352, 
followed. Jewett v. Commissioner .............ccccccecsccecscccecseceseeeess 


INCOME 
See also other titles. 


Annuity Payments—Investment in Contract—Appreciated Property 
Sold to Corporation for Annuity.—Where H and W transferred 
appreciated property to corporation in exchange for annuity, Court 
determined (1) recoverable “investment in contract” as defined in sec. 
72(c) was fair market value of transferred property, and (2) on facts, 
fair market value of such property was equal to value of annuity, based 
on Commissioner’s use of estate tax actuarial tables, which petitioners 
failed to show was arbitrary or unreasonable, rather than selling price 
of property which was not result of arm’s-length bargaining. 212 Corp. 
Us COMIN ONEF 5 5508 ETI ER IER OE ANI RIT 
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INCOME —continued 
Corporate Payments—Travel and Entertainment Expenses—Taxa- 
bility to Officer/Shareholder.—Where corporation X paid travel and 
entertainment expenditures incurred by petitioner officer/shareholder, 
who presented no breakdown and no evidence on which Court could 
base allocation as to portion attributable to business guests, Court 
determined amounts paid by X for travel and entertainment expenses 
were income to petitioner. Magill v. Commissioner ................0s00005 
Deduction of Personal, Living, and Family Expenses—Imposition of 
Self-employment Tax—Constitutionality.—Where petitioners deduct- 
ed from gross income personal, living, and family expenditures on 
assertion that their true income from their sale of labor could not be 
determined until their investment in labor was recovered, Court 
determined (1) Commissioner properly disallowed miscellaneous deduc- 
tions under sec. 262, and entire amount received from sale of services 
constituted income under 16th Amendment, (2) sec. 262 is not 
unconstitutional, and (3) petitioners failed to show that secs. 1401 and 
1402 were unconstitutional. Reading v. Commissioner ................... 
Discharge of Indebtedness—Relief Provisions of Secs. 108 and 
1017—Late Filing of Consent to Basis Adjustment.— Where petition- 
er’s sole proprietorship X became indebted before 1970 in amount of 
$118,683 to corporation Y, whose stock was wholly owned by petition- 
ers; petitioner liquidated X, transferred X’s assets which did not 
include goodwill to Y for book value of $53,596, and changed X’s name 
to Z in 1970; and Z, after loaning petitioners additional funds, 
eliminated remaining $87,871 debt in 1971, Court determined (1) 
petitioners were not entitled to exclude $87,871 from gross income 
under sec. 108, since although $64,571 met first requirement that such 
indebtedness was incurred “in connection with property used in his 
trade or business,” petitioners failed to file consent to have basis of 
property adjusted in accordance with regs. prescribed under sec. 1017, 
and on facts Commissioner did not abuse his discretion by rejecting 
petitioners’ delinquent consent, and (2) contrary to petitioners’ 
alternative contention, discharge of indebtedness was not part of 
exchange of proprietorship assets for stock under sec. 351. Magill v. 
Commissioner: 5.6 iiicecciliie casi CC icad eal vaa vere osse tata tecoteretee eben 
Earned Income—Net Profits of Business in U.S.—30% Limitation in 
Maximum Tax Computation.— Where petitioner operated and man- 
aged unincorporated maintenance contracting business, and business 
income was earned through use of equipment in which he invested 
capital for business, Court determined for purposes of computing sec. 
1348 maximum tax on earned income from business in which capital 
was income-producing factor, as provided in sec. 911(b), to which sec. 
1348(b)(1) refers for definition of earned income, 30% limitation applied 
to net profits of business within U.S., since inter alia, caption and 
language of sec. 911(b), contrary to petitioner’s contention, are not 
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INCOME —continued 
limited to earned income from sources without U.S., congressional 
reference to sec. 911(b) was for convenience and simplicity, and under 
legislative history of sec. 1348, 30% limitation was intended to apply to 
domestic income for maximum tax purposes. Holland v. Commission- 
BP eee tide. Rie \smceysblaenees) . saeeke> ooateddalh alg) Pole bagasse teee. 
Exclusions—Armed Forces Leave Accrued During Active Combat— 
Commissioned Officer.—Where petitioner, commissioned officer in 
Armed Forces, had excluded maximum amount permitted by sec. 112(b) 
from gross income during active combat service, Court determined 
amounts received by petitioner for leave accrued during months of 
active combat service were fully includable in gross income, since such 
amounts exceeded sec. 112(b) statutory exclusion. Baker v. Commis- 
BEMNOE os cana cate cacnas uiteddccasag usc scccs<guamenscteeeeroenneae? ae Saaemeaeeoraaea 
Exclusions—Transportation in Corporate Airplane for Medical 
Care—Employer’s Health Plan.—Where petitioner’s wife used corpo- 
rate aircraft to transport her for medical care, Court determined, 
contrary to Commissioner’s contention that petitioners used corporate 
property without reimbursing corporation which resulted in income to 
them calculated at hourly rental value, that such amounts expensed by 
corporation were excluded from petitioners’ income under sec. 105, 
since on facts employees knew of availability of corporate aircraft, 
requests to use it were never denied, and employees were neither 
credited with income nor charged for use of aircraft. Greer v. 
Comanctasiome? 2.05.00 2c0tasleag 0s Uv Rad GG «NGG Rcd Gee eoae 
U.S. Citizen Stationed in England—Louisiana Community Property 
Laws—Applicability to Nonresident Alien Husband.— Where petition- 
er, who was employed overseas as teacher for Defense Department and 
was married to Englishman, resided in England with H for 10 months 
each year and vacationed alone in Louisiana family home to which she 
at all times had fixed intent to return on retirement, Court determined 
that petitioner failed to show that Louisiana community property laws 
would apply to H, since on facts and under Louisiana law matrimonial 
domicile was England, so that petitioner was taxable on her entire 
income. Lane-Burslem v. Commissioner ............0.0c0eeeeeeeeeseeseeees 


INDIVIDUAL RETIREMENT PLANS 


Contributions to Individual Retirement Account—Made After Close 
of Year—Deductibility.— Where petitioner established qualified indi- 
vidual retirement account on Mar. 12, 1975, deposited $500 in account, 
15% of 1975 earnings amounted to $709 maximum allowable contribu- 
tion, and on Jan. 2, 1976, petitioner deposited $710 into IRA, treating 
$209 as contribution for year ending Dec. 31, 1975, and claiming $709 
deduction in 1975 under sec. 219(a)(1), Court determined $209 contribu- 
tion, disallowed by Commissioner because not paid in 1975, was not 
deductible in 1975, since amendatory provision allowing contributions 
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INDIVIDUAL RETIREMENT PLANS —continued 
to be made 45 days after end of taxable year was not effective until 
taxable years beginning after Dec. 31, 1976. Collins v. Commissioner. 785 


INSTALLMENT SALES 


Sale of Business—30%-Limitation—Sales Commission Paid by 
Purchaser.—Where purchaser of petitioner’s motel business paid 
petitioner’s sales commission liability as part of transaction, Court 
determined that purchaser’s assumption of seller’s sales commission 
liability as part of bargained-for exchange was to be treated as 
payment in year of sale for purposes of sec. 453(b)(2)(A) 30%-limitation, 
so that petitioner failed to qualify for installment sales treatment. 
Wagegro Corp. v. Commissioner, 38 B.T.A. 1225, followed. Irwin v. 
Commissioner, 390 F. 2d 91; United States v. Marshall, 357 F.2d 294; 
and Horneff v. Commissioner, 50 T.C. 68, vacated and remanded by 
unpublished order (3d Cir.), distinguished. Bostedt v. Commissioner .. 487 

Stock Sale to Family Trusts—Subsequent Sale—Bona Fides.— 
Where petitioner, grantor of trusts for benefit of his family, sold to 3 
trusts appreciated securities, receiving term installment note for sales 
price, and thereafter bank trustee sold portion of securities, investing 
cash proceeds in mutual fund periodic withdrawal program from which 
regular periodic withdrawals were made to pay installments on 
petitioner’s note, Court determined on facts that transaction was bona 
fide installment sale, since trusts were not conduits of title to stock 
subsequently sold, and petitioner never had direct or indirect control 
over sale proceeds of stock, so that petitioner was entitled to report 
gain on sale of securities to trusts on installment method of accounting 
under sec. 453. Pityo v. COMMi£SSiONET ............cccscccsscsceceseececeeeees 225 


INSURANCE COMPANIES 


Mutual Casualty Insurance Company—Statutory Underwriting 
Income—Loss Incurred Deduction and Special Transitional Under- 
writing Loss.—Where petitioner insurance company estimated its 
unpaid losses as of Dec. 31, 1962, when underwriting income first 
became taxable by examination of each claim, and in each of 
subsequent years it settled claims pending Dec. 31, 1962, for less than 
estimate, Court determined (1) in computing loss incurred deduction 
under sec. 832(b)(5), petitioner was entitled to adjustment in each year 
for difference between amount of estimated claim pending on Dec. 31, 
1962, and amount for which claim was subsequently settled, and (2) 
special transitional underwriting loss reduction under sec. 821(e) 
applicable to 1965-67 was allowable only against statutory underwrit- 
ing income after allowance of protection against loss deduction under 
sec. 824. Home Mutual Insurance Co. v. Commissioner ..............++: 
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INTEREST 


Construction Loan—Lender’s Debit to Borrower’s Loan Account as 
Interest Payment—Year Deductible.—Court determined on facts and 
case law that interest charged by construction lender during construc- 
tion period by debiting borrower’s loan accounts, which reduced 
amounts available to borrower, was not interest “paid” by cash basis 
borrower during taxable year and was not fully deductible by borrower 
in that year. Heyman v. Commissioner ..............0.00cccecceceeeeeecseves 

Financing Fees on Housing Project—Cash Basis Taxpayers—Deduc- 
tibility.— Where petitioners formed limited, cash basis partnerships to 
build and operate FHA-insured housing projects under authority and 
regulations of National Housing Act and paid to mortgage bankers who 
loaned construction money 2-percent initial service charge or finance 
fee out of funds obtained from advances in mortgage loans which were 
placed in partnerships checking accounts, over which borrowers had 
complete control, Court determined $55,026 and $55,346 of $62,525 and 
$62,846 finance fees, respectively, were deductible as interest, or 
compensation for use of money, under sec. 163(a) in the years checks 
were delivered to the lenders, and remaining portions attributable to 
services, $7,500 of each finance fee, must be capitalized and deducted 
over life of permanent loan. Wilkerson v. Commissioner ................ 

Loan to Purchase Stock—Business or Investment Property—Mini- 
mum Tax on Tax Preference Items.—Where partnership X, which 
listed its principal business activity on income tax returns as “invest- 
ments,” borrowed money to purchase controlling interest in stock of 
bank Y in 1969 and sold Y stock in 1973 at substantial profit which it 
reported as capital gain, and petitioner, partner in X and president of 
Y, deducted his proportionate share of interest incurred by X on loan 
used to purchase Y stock, Court determined, contrary to petitioner’s 
contention, that on facts and under case law X purchased Y stock with 
substantial investment intent, so that interest expense incurred on loan 
used to purchase Y stock constituted “investment interest expense” as 
defined in sec. 57(b)(2)D) for purposes of minimum tax imposed by sec. 
56. Miller v. Commissioner .............00ssccesccssecnecnecessecssscnscensceens 


JURISDICTION 
See UNITED STATES TAX COURT. 


LIMITATIONS 


Assessment and Collection—Partnership’s Election and Failure to 
Replace Condemned Property—Partners’ Liability.—Where partner- 
ship made valid sec. 1033 election to replace condemned property, and 
its request for extension of replacement period made almost 1 year late 
was denied, assessment and collection of deficiencies was not barred by 
limitations, contrary to petitioner partners’ contention that general 
statutory period of sec. 6501(a) applied to them because they as 
individuals did not make election, since partners, having reaped 
benefits of partnership’s election, could not escape its burdens, and 
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LIMITATIONS —continued 
Commissioner carried burden of showing 3-year limitation period under 
sec. 6501(a) did not apply because express sec. 1033 election rendered 
special limitation period of sec. 1033(a)(2)(c) applicable. Rosefsky v. 
Commitestoner Nib o5 0 SERIE EI BADR NTE co PAEE IND, Ud. « EVOITC 
Mitigation—Payment of Tax Followed by Refund—Inconsistent 
Positions as to Erroneous Exclusion.—Where A omitted income he 
received in 1954 from his 1954-55 income tax returns, Commissioner 
issued deficiency notice determining income was taxable in 1955, A paid 
such deficiency and thereafter successfully argued in District Court 
suit that such income was income in 1954 and not taxable in 1955, Court 
determined (1) Commissioner carried burden of showing that all 
conditions necessary to invoke mitigation provisions of secs. 1311-1314 
to issue deficiency notice for 1954 were met, including that A paid tax 
on item within meaning of sec. 1312(3)(A) and maintained inconsistent 
position within meaning of sec. 1311(b)(1), (2) A had burden of 
disproving deficiency determined under sec. 1314(b) which he did not 
do, and (3) Commissioner did not have to assert 1954 deficiency as 
compulsory counterclaim under Fed. R. Civ. P. 13 in District Court 
proceeding. Estate of Kappel v. Commissioner ..............0.s0secseeeees 


LOSSES 
See also CAPITAL GAINS AND LOSSES. 


Casualty—Cost of Repairs Method—Actual vs. Estimated Costs.— 
Where petitioners purchased home in 1963, made many improvements 
to make it habitable, and severe flooding from hurricane Agnes in 1972 
caused extensive damage to garage, retaining wall, electrical system, 
septic system, and well, Court, in ascertaining amount of casualty loss 
deduction under sec. 165(c)(3), determined reg. 1.165-7(a)(2)(ii) “con- 
templates actual repairs and expenditures” under cost of repairs 
method, which entitled petitioners to deduction for actual repairs to 
septic system, well, and electrical system, less $100 limitation, but not 
to deduction for estimated cost of drilling new well. Farber v. 
Commissioner, 57 T.C. 714, followed. Lamphere v. Commissioner ...... 

Small Business Stock—Reg. 1.1244(c)-1(c) Requirement—Capital or 
Ordinary Loss.—Failure of X corporation’s sec. 1244 plan to specifically 
state maximum amount to be received in terms of dollars for stock 
issued under plan, as required by reg. 1.1244(c}-1(c), prevented 
qualification of plan, so that petitioner’s X stock was not sec. 1244 
stock, and his loss on worthless X stock resulted in capital loss under 
sec. 165(g) rather than ordinary loss under sec. 1244(a). Mogab v. 
COMI cnc cccsecccgstnxoedesipipsssovessaunimess tinusrieer teas tersenesere 


NET OPERATING LOSS 
See COMMISSIONER OF INTERNAL REVENUE, 
COOPERATIVES, and CORPORATIONS. 
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NONRESIDENT ALIENS 


Pakistani Student in U.S.—$5,000 Exclusion From Gross Income— 
Residence Status.—Petitioner, Pakistani citizen, who came to U.S. to 
study architecture, expected to remain for 4% to 5 years, and 
interrupted study to work full time with architectural firm, was not 
resident of Pakistan in 1975 within meaning of U.S.-Pakistan income 
tax convention, since under regs. and facts petitioner was U.S. resident 
in 1975 for income tax purposes, so that he was not entitled to exclude 
any amount from gross income under exemption provided in conven- 
tion, Sidislled p.:Cpmemplenlannae « isiiicencs) vend iaeks meseetinwecdevereyoailtdive. 

Pakistani Student in U.S.—$5,000 Exclusion from Gross Income 
Under Treaty —Residence Status.— Where petitioner, citizen of Pakis- 
tan, entered U.S. in 1973 under F-1 visa as nonimmigrant student, was 
enrolled in college courses and employed full time in 1973 and 1974, and 
paid no income taxes to Pakistan on salary earned in U.S., Court 
determined petitioner was not entitled to exclude from U.S. taxation 
$5,000 income earned in U.S. during 1974 under income tax treaty 
between U.S. and Pakistan, since petitioner was not resident of 
Pakistan for treaty purposes and he was not temporarily present in 
U.S. solely as student during 1974. Budhwani v. Commissioner ........ 


PARTNERSHIPS 
See also LIMITATIONS. 


Contribution of Property—Capital Contribution or Taxable Sale— 
Net Operating Loss Carryback.— Where petitioner A formed partner- 
ship with B to construct FHA-financed housing on property owned by 
A, and under partnership agreement, A contributed property at agreed 
$65,000 value, and loan greater than needed for construction, for which 
B’s credit was essential was obtained, from which A withdrew $65,000, 
Court determined A’s transfer constituted contribution to capital, 
treated as nonrecognizing transaction under sec. 721, and not as taxable 
sale under sec. 707, since form of transaction was contribution to capital 
rather than sale, capital was emplaced in partnership at its inception as 
part of raison d’etre of partnership and was the only contributed 
capital, A had no guarantee he would be paid $65,000, and pattern was 
usual and customary partnership capitalization arrangement and not 
disguised sale of land, so that petitioners were entitled to claimed net 
operating loss carrybacks. Otey v. Commissioner ...........0.0.cssseeeeees 

Family Trusts—Recognition— Attempted Transfer of C.P.A.’s Taxa- 
ble Income.— Where A established eight trusts for benefit of children 
and college alma mater and transferred to them work in progress of his 
sole proprietorship accounting practice and employment contracts 
covering his employees; and trusts then formed partnership, trans- 
ferred to it work in progress and employment contracts, hired A as 
manager, and never performed services for anyone but A, Commission- 
er properly refused to recognize partnership and taxed income to A, 
since under sec. 704(e)(1) capital was not “material income-producing 
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PARTNERSHIPS —continued 
factor” in partnership, and trusts lacked sufficient dominion and 
control over partnership interests to be recognized as partners. Ketter 
VD. Comimnbeabanne .isiiioi5 iS. tikes Reem aes GEC OGIRS* peed CE Madea’ 
Membership Change in Taxable Year—Retroactive Allocation of 
Loss to New Partner—Assignment-of-Income Doctrine.— Where limit- 
ed partnership X, in which petitioner A was limited partner, purchased 
slightly less than 50% of general partnership Y, simultaneously Y 
partnership agreement was amended to retroactively allocate to X 
100% of Y’s losses incurred during taxable year, X reported all such 
loss, and A deducted his ratable share thereof, Court determined 
considering legislative history and assignment-of-income doctrine, that 
allocation of Y’s loss to X to extent loss accrued before X’s entry into 
partnership was prohibited under sec. 706(c)(2)(B), and petitioner failed 
to carry burden of showing that Commissioner’s determination of 
amount of loss incurred after X’s entry into Y was incorrect. Moore v. 
CONEIRIIIIE uo sascnis sins + tenho ah tanniinn>dhhcaks sic seh lear ceca aaeetks ts 
Sale of Partnership Interests—Excess of Nonrecourse Liabilities 
Over Fair Market Value of Partnership Property—Includability in 
Amount Realized.— Where petitioners, partners in general partnership 
which owned apartment complex, sold partnership interests to third 
party, and at time of sale complex had fair market value of $1,400,000 
but was subject to $1,851,500 nonrecourse mortgage, contrary to 
petitioners’ contention that nonrecourse liability was included in 
amount realized only to extent of fair market value of partnership 
property securing indebtedness, Court determined (1) petitioners must 
include in amount realized on sale of partnership interests full amount 
of nonrecourse liability; and (2) petitioners were not entitled to award 
of attorney’s fees under Civil Rights Attorney’s Fees Award Act of 
1976, absent authority of Court to make award. Tufts v. Commission- 


PENALTIES 


Private Foundation—Self-Dealing—Reasonable Cause.— Having de- 
termined that purchase and sale of property by corporation X to Y 
corporation, subsidiary of private foundation, which liquidated Y and 
donated the property to Yale University, constituted act of self-dealing, 
Court determined that X’s participation in the “sale” act was due to 
reasonable cause, and evidence showed acts of self-dealing were neither 
willful nor flagrant, so that penalty provided by sec. 6684 was not 
applicable. Adams v. Commmissioner ..............00sscecsscescscecssenssoeees 


PENSION PLANS 
See EMPLOYEES’ TRUSTS and INDIVIDUAL RETIREMENT 
PLANS. 
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PERSONAL HOLDING COMPANIES 


Income—Royalty or Rent From Mineral Lease—Computation of 
Qualified Indebtedness.— Where corporation X leased certain property 
from petitioner corporation Y, operated quarry thereon, and paid Y 5 
cents for each ton of rock sold by it from stone quarried on premises, 
Court determined under case law that payments by X were mineral 
royalties within meaning of sec. 543, contrary to Y’s contention that 
payments were rent, since payments were not fixed and certain in 
amount but were measured by and dependent on quantity of minerals 
extracted, so that Y was personal holding company subject to tax under 
sec. 541. Commissioner’s concession, that petitioner was allowed $5,198 
as deduction in 1966 for payments on qualified indebtedness, was 
approved, since analysis of his computation revealed no errors. 
Johnson Investment & Rental Co. v. Commissioner .................... 


PRIVATE FOUNDATIONS 
See also UNITED STATES TAX COURT. 


Excise Tax—Net Investment Income Computation—Deductible 
Expenses.— Where petitioner, private foundation under sec. 509(a), but 
not operating foundation under sec. 4942(j)(3), incurred expenses 
attributable to its investment activities and to its making distributions 
to public charitable, educational, and scientific organizations, Court, 
considering legislative history, congressional intent, and statutory 
structure, determined that in computing net investment income for 
purposes of sec. 4940 excise tax, ordinary and necessary expenses 
incurred for production of income and deductible under sec. 4940 
(c)(3)(A), consist only of those expenses that have demonstrated 
“nexus” with the production of net investment income and not of those 
administrative expenses incurred in distribution. Julia R. & Estelle L. 
Foundation, Inc. v. COMMISSIONED ...........0.ceeeeeeeecccccccceccccceceeees 

Excise Tax—Net Investment Income—Deductions.— Where petition- 
er, sec. 509(a) private foundation, maintained house with historic 
attributes, and its sole income was from interest with which no 
expenses were connected, Court determined maintenance expenses and 
taxes in respect of such house were not deductible in computing 
petitioner’s “net investment income” upon which sec. 4940(a) excise tax 
is imposed, since on facts regs. were not unreasonable. Historic House 
puciaetin COPD. U. CONMUMRISSIONEC? «0 icc. cc ccisscedescocccdecésctevcsscascéeetes 

Self-Dealing—Disqualified Person—Excise Tax Applicability.— 
Where petitioner’s wholly owned corporation X purchased Blackacre 
adjacent to Whiteacre which X had previously purchased, sold both 
properties to Y, non-exempt wholly owned subsidiary of private 
foundation defined in sec. 509, of which petitioner was trustee, with 
understanding that petitioner or X would satisfy outstanding mort- 
gages on both properties, and foundation donated both properties, 
which it received upon Y’s liquidation, to Yale, Court determined (1) X, 
which was disqualified person with respect to foundation under sec. 
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PRIVATE FOUNDATIONS —continued ' 
4946, engaged in act of self-dealing within meaning of sec. 4941 on sale 
of Whiteacre, but not on sale of Blackacre, since X held title to 
Blackacre as mere conduit or nominee for Y, (2) failure to satisfy 
outstanding mortgage liabilities on both properties constituted act of 
self-dealing by X upon conveyance of property to Y and by petitioner 
upon liquidation of X, (3) 5-percent excise tax imposed by sec. 4941(a)(1) 
was applicable to acts of self-dealing by petitioner and X to extent such 
acts did not come within special transition rules provided by regula- 
tions, and (4) payment by petitioner of excise taxes imposed by sec. 4941 
would not violate his 5th Amendment rights. Adams v. Commissioner 
Status—Trustee’s Power to Substitute New Charitable Beneficiar- 
ies—Declaratory Judgment.—Where trustee of petitioner, sec. 
501(c)(3) organization, had authority to substitute new charitable 
beneficiaries for those named if trustee determined original charitable 
uses were “unnecessary, undesirable, impracticable, impossible or no 
longer adapted to the needs of the public,” Court determined in 
declaratory judgment action that petitioner was private foundation, 
not sec. 509(a)(3) organization, since trustee’s power of substitution was 
not conditioned on event beyond its control as required by organization- 
al test in reg. 1.509(a)}4(d). William F., Mabel E., and Margaret K. 
Quarrie Charitable Fund v. Commissioner .............000cceeeeeeeeeeees 
Testamentary Scholarship Fund—Organizational Tests—Declarato- 
ry Judgment.—Where decedent’s will, which established petitioner 
testamentary trust, specified that trust income was to be used to 
provide scholarships at Yale College for Duxbury, Mass., high school 
students and other bona fide Duxbury residents, and Commissioner 
determined petitioner was private foundation, not sec. 509(a)(3) 
supporting organization, relying on sole ground that petitioner’s 
organizing document did not state with adequate specificity that 
petitioner was organized for benefit of Yale and therefore failed to 
meet organizational tests in regs., Court determined that under 
circumstances including fact that petitioner was operated exclusively 
“for the benefit of” Yale, petitioner was organized for the benefit of 
Yale and was supporting organization within meaning of sec. 509(a)(3) 
and not private foundation. Warren M. Goodspeed Scholarship 
Posed v.. CPOGNONOOY os «2 0cne canes Gyeavedesbengs eanahisaeinseiaadende sia eat 


RETURNS 
See also ADDITIONS TO TAX. 


Filing Status—Temporary Order for Alimony, Etc.—Eligibility to 
File as Unmarried.—Temporary order by Wisconsin court under sec. 
247.23, Wisconsin Statutes Annotated, providing for temporary alimo- 
ny, child support, payment of attorneys’ fees. enjoyment of property of 
parties as it presently existed, and payment of debts during pendency 
of divorce, did not cause petitioner to be “legally separated” within 
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RETURNS —continued 
meaning of sec. 143(a)(2) so as to be entitled to file return as unmarried 
individual under sec. 1(c). Dunn v. Commissioner ..............0.0.0.0000+ 
Joint—Relief From Liability—Innocent Spouse.—Petitioner wife, 
who filed joint returns with husband who had fraudulently omitted 
gambling income from tax returns, failed to show that she was 
innocent spouse under sec. 6013(e), since she helped keep financial 
records of gambling income and she substantially benefited from 
increased wealth. Nicholas v. Commissioner ................0.sc0ceceeeeee 


SELF-EMPLOYMENT TAX 


Mobile Home Park Renial Income— Maintaining Laundry Facility — 
Classification as Services Rendered to Occupants.—Court determined 
that net rental income from petitioners’ mobile home park was not 
subject to self-employment tax under sec. 1401, since petitioners were 
not real estate dealers; sewerage, vacant trailer maintenance, etc., were 
services required to maintain space for condition of occupancy within 
meaning of regs.; and provision and maintenance of laundry service 
through concessionaire, which although rendered for convenience of 
tenants and not to maintain property in condition for occupancy, were 
not substantial enough to classify all tenants’ payments as received for 
services to occupants within meaning of regs. Bobo v. Commissioner .. 


SMALL BUSINESS CORPORATIONS 


Election Termination—Rents—Proceeds From Demolition or Pas- 
sive Investment Income.— Where land which X corporation purchased 
with intent to demolish buildings thereon and build motel, was acquired 
under conditions permitting dwellings to remain occupied until motel 
construction progressed to point which required their removal, Court 
determined in summary judgment that gross rents X reported for 1972 
did not constitute “proceeds from demolition” which would reduce 
corporate basis in land, and absent any meritorious grounds for 
deciding that gross rents were not “gross receipts” in determining 
passive investment income for sec. 1372(e)(5) purposes, X’s election to 
be treated as subch. S corporation was terminated. Greene uv. 
SIIIIIGT 1.14 ties ncusknasenare tankid sax hamneheneadihetintdtetiaimdetaies te 

Termination of Election—Activation of Corporate Distribution 
Rules—Validity of Reg. 1.1375-4(a).—Where petitioner H’s wholly 
owned subch. S corporation made cash distribution to him on Nov. 11, 
1972, and on Nov. 14, 1972, H gave 5% of his stock to W, whose failure 
to file consent terminated corporation’s subch. S election for taxable 
year ending June 30, 1973, Court determined that distribution to H was 
not distribution of previously taxed income and was dividend includable 
in petitioners’ gross income, since reg. 1.1375—4(a), which provides that 
if election is terminated because new shareholder did not consent to 
election, corporation may not during its first taxable year to which 
termination applies distribute previously taxed income of taxable years 
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SMALL BUSINESS CORPORATIONS —continued 
prior to termination as nondividend distribution, was consistent with 
statute and valid. Estate of Kirk v. Commissioner .................0.0064+ 
Termination of Election—Passive Investment Income Exception— 
Statutory Definition.—Petitioners’ subch. S corporation’s interest 
expense could not be netted against interest income for purposes of 
computing passive investment income exception under sec. 
1372(e)(5)(B), since sec. 1872(e)(5)(C) defines passive investment income 
as “gross receipts derived from * * * interest,” so that passive 
investment income exceeded $3,000 exception of sec. 1872(e)5)(B\ii), 
subch. S election terminated under sec. 1872(e)(5)(A), and petitioners 
could not deduct their share of losses. Llewellyn v. Commissioner ..... 


TRANSFEREES 


Corporate Assets—Chapter 42 Excise Tax—Delaware Law.—Court 
having determined that sale of property by corporation X to subsidiary 
of private foundation constituted act of self-dealing under sec. 4941, 
and X having distributed its assets to petitioner upon liquidation, Court 
determined petitioner was liable under sec. 6901 as transferee of X for 
sec. 4941 excise tax liability which had accrued, since under Delaware 
law liquidating distribution without consideration that renders corpora- 
tion insolvent constitutes fraudulent conveyance and establishes 
transferee liability. Adams v. Commissioner ..............0.0sssseseeeeeees 

Estate Beneficiaries — Estate Tax Liability—Limited to Value of 
Transferred Property When Received.—On facts and under secs. 
6324(a)(2) and 6901(a)(1)(A) and (h), Court determined that individual 
petitioners who received assets of decedent’s estate were liable as 
transferees or transferees of transferee, and liability of each petitioner 
for tax due from decedent’s estate was limited to value of transferred 
property when received by transferees in their own rights. Estate of 
Goldsborough v. COMMISSIONEL ............00.ecceceecencecceseeceecseceeeees 

W’s Liability for H’s Taxes—Property and Profits From Business— 
State Law.— Where H, who was insolvent when he married petitioner 
W, in 1970 sold undivided life interest in real property and arranged to 
have $17,500 proceeds transferred to W; and following arrangement in 
1973 whereby corporation X redeemed H’s 49.8% stock interest and 
subcontracted 2 roofing jobs to new corporation Y in which W was sole 
stockholder, H, who was experienced in roofing business, managed Y 
for minimal salary, and Y in 1973-76 distributed $67,758 to W, who had 
made $500 capital contribution to Y, had no experience in roofing 
business, and performed only clerical duties, Court determined on facts 
and under State law that W was liable as transferee for H’s 1964-66 
income taxes to extent of proceeds transferred to her and to extent of 
Y’s distributions to her. Scott v. Commissioner ............0cscceseeseeeees 
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UNITED STATES TAX COURT 


Court’s Motion Raising Jurisdiction Issue—Authority to Determine 
Deficiency in Sec. 4941(b)(1) Additional Tax—Self-Dealing by Disqua- 
lified Person and Private Foundation.— After filing of earlier opinion 
(70 T.C. 373) under which decisions will be entered under Rule 155, upon 
its own motion Court directed parties to submit briefs addressing issue 
as to whether Court has statutory authority to determine deficiency in 
tax under sec. 4941(b)(1), which provides for additional 200%-tax where 
initial 5%-excise tax under sec. 4941(a)(1) is imposed on act of self- 
dealing between disqualified person and private foundation and such 
act is not corrected within correction period, since deficiency cannot 
exist for Court’s redetermination until sec. 4941(b)(1) tax is imposed, 
and such tax is not imposed, assuming no correction occurs, until this 
Court’s decision is final. Adams v. Commissioner .................0.06+0+ 

Jurisdiction—Validity of Deficiency Notice and Exemption Revoca- 
tion Letter—Alleged Procedural Irregularities.—Where petitioners 
alleged that various procedural irregularities invalidated deficiency 
notice sent to individual petitioners and revocation of exemption letter 
sent to corporate petitioner, Court determined that except in rare and 
exceptional circumstances involving allegations of extraordinary 
misconduct, Tax Court will not go behind deficiency notice or 
revocation letter to examine allegations of procedural irregularity 
(Greenberg’s Express, Inc. v. Commissioner, 62 T.C. 324, followed), and 
that despite allegations of numerous mechanical errors in procedure, 
Court’s inquiry was limited to determining, on basis of stipulated 
delegation orders, that appropriately authorized individual acted on 
Commissioner’s behalf. Estate of Brimm v. Commissioner .............. 

Motion for Allowance for Attorneys’ Fees—Estate Tax Case— 
Jurisdiction.—Court, having determined estate of decedent H was 
entitled to marital deduction under section 2056 for property passing to 
surviving wife following murder-suicide pact, under case law was 
without authority to award attorneys’ fees and court costs to petitioner 
estates. Estate of Gordon v. Commissioner ...............000cceseeeeeeeees 

Motions for Partial Summary Judgment, Sanctions, and Fraud 
Penalties—Petitioners’ Failure to Comply With Court Orders—Pro- 
posed Supplemental Stipulation Deemed Admitted.— Where, despite 
repeated Court orders, petitioners over period of years failed to answer 
Commissioner’s interrogatories, to respond to requests for admissions, 
or to cooperate in stipulation process, Court (1) determined on 
Commissioner’s motion for Rule 104(c) sanctions, that petitioners’ 
allegations of error and fact asserted in petitions for 1959, 1960, and 
1961 were striken and Commissioner’s affirmative allegations of fraud 
in answer and amendment to answer were deemed admitted, (2) 
granted partial summary judgment sustaining Commissioner’s defi- 
ciency for 1959, 1960, and 1961 against both petitioners and sustained 
fraud penalties against petitioner H, and (3) deemed admitted 
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UNITED STATES TAX COURT —continued 
Commissioner’s proposed supplemental stipulation of facts as to 1957 
and 1958, since petitioners repeatedly failed to comply with Court 
orders requiring them to specifically show why matters set forth 
therein should not be admitted. Marcus v. Commissioner 

Petitioners’ Motion to Modify Dismissal and Decision for Lack of 
Jurisdiction—Petition Filed and Signed by Tax Consultant—Failure 
to Prove Unauthorized Acts.— Where petition, on which Feb. 6, 1976, 
Court order of dismissal and decision was entered, was filed and signed 
in petitioners’ names by their tax consultant, which petitioners claimed 
they had not authorized or approved, and at hearing on petitioners’ 
motion to modify dismissal and decision for lack of jurisdiction, 
evidence was introduced showing that petitioners did not personally 
sign petition, Court denied motion, since on record, tax consultant acted 
within scope of his employment when he signed petition and petitioners 
failed to establish by clear and convincing evidence that agent’s actions 
were unauthorized. Kraasch v. Commissioner 

Timely Filing of Petition—Legible Untimely Private Postage Meter 
Postmark—Extrinsic Evidence Inadmissible.—Where envelope con- 
taining petition bore only legible private postage meter postmark, 
reflecting 91st day after mailing of deficiency notice, Court granted 
Commissioner’s motion to dismiss and determined petitioner could not 
present evidence to contradict postmark date, since under regs. 
extrinsic evidence is permissible only when postage meter postmark 
reflects date on or before 91st day after mailing deficiency notice. 
Wiese v. Commissioner 


VALUATION 
See BASIS, COMPENSATION, DEPRECIATION, and 
ESTATES AND TRUSTS. 
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